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(e) Last fiscal year. The term ‘‘last fis-
cal year” of the registrant means the
last fiscal year of the registrant ending
prior to the date of the meeting for
which proxies are to be solicited or if
the solicitation involves written au-
thorizations or consents in lieu of a
meeting, the earliest date they may be
used to effect corporate action.

(f) Proxy. The term ‘“‘proxy’’ includes
every proxy, consent or authorization
within the meaning of section 14(a) of
the Act. The consent or authorization
may take the form of failure to object
or to dissent.

(g) Proxy statement. The term ‘‘proxy
statement’”” means the statement re-
quired by §240.14a-3(a) whether or not
contained in a single document.

(h) Record date. The term ‘‘record
date” means the date as of which the
record holders of securities entitled to
vote at a meeting or by written con-
sent or authorization shall be deter-
mined.

(1) Record holder. For purposes of
§§240.14a-13, 240.14b-1 and 240.14b-2, the
term ‘‘record holder” means any
broker, dealer, voting trustee, bank,
association or other entity that exer-
cises fiduciary powers which holds se-
curities of record in nominee name or
otherwise or as a participant in a clear-
ing agency registered pursuant to sec-
tion 17A of the Act.

(j) Registrant. The term ‘‘registrant”
means the issuer of the securities in re-
spect of which proxies are to be solic-
ited.

(k) Respondent bank. For purposes of
§§240.14a-13, 240.14b-1 and 240.14b-2, the
term ‘‘respondent bank’ means any
bank, association or other entity that
exercises fiduciary powers which holds
securities on behalf of beneficial own-
ers and deposits such securities for
safekeeping with another bank, asso-
ciation or other entity that exercises
fiduciary powers.

(1) Solicitation. (1) The terms ‘‘solicit”
and ‘‘solicitation” include:

(i) Any request for a proxy whether
or not accompanied by or included in a
form of proxy:

(ii) Any request to execute or not to
execute, or to revoke, a proxy; or

(iii) The furnishing of a form of proxy
or other communication to security
holders under circumstances reason-
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ably calculated to result in the pro-
curement, withholding or revocation of
a proxy.

(2) The terms do not apply, however,
to:

(i) The furnishing of a form of proxy
to a security holder upon the unsolic-
ited request of such security holder;

(ii) The performance by the reg-
istrant of acts required by §240.14a-T7;

(iii) The performance by any person
of ministerial acts on behalf of a per-
son soliciting a proxy; or

(iv) A communication by a security
holder who does not otherwise engage
in a proxy solicitation (other than a so-
licitation exempt under §240.14a-2)
stating how the security holder intends
to vote and the reasons therefor, pro-
vided that the communication:

(A) Is made by means of speeches in
public forums, press releases, published
or broadcast opinions, statements, or
advertisements appearing in a broad-
cast media, or newspaper, magazine or
other bona fide publication dissemi-
nated on a regular basis,

(B) Is directed to persons to whom
the security holder owes a fiduciary
duty in connection with the voting of
securities of a registrant held by the
security holder, or

(C) Is made in response to unsolicited
requests for additional information
with respect to a prior communication
by the security holder made pursuant
to this paragraph (1)(2)(iv).

[61 FR 44275, Dec. 9, 1986, as amended at 52
FR 23648, June 24, 1987; 53 FR 16405, May, 9,
1988; 57 FR 48290, Oct. 22, 1992]

§240.14a-2 Solicitations to which
§240.14a-3 to §240.14a-15 apply.

Sections 240.14a-3 to 240.14a-15, ex-
cept as specified, apply to every solici-
tation of a proxy with respect to secu-
rities registered pursuant to section 12
of the Act (15 U.S.C. 78]), whether or
not trading in such securities has been
suspended. To the extent specified
below, certain of these sections also
apply to roll-up transactions that do
not involve an entity with securities
registered pursuant to section 12 of the
Act.

(a) Sections 240.14a-3 to 240.14a-15 do
not apply to the following:

(1) Any solicitation by a person in re-
spect to securities carried in his name
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or in the name of his nominee (other-
wise than as voting trustee) or held in
his custody, if such person—

(i) Receives no commission or remu-
neration for such solicitation, directly
or indirectly, other than reimburse-
ment of reasonable expenses,

(ii) Furnishes promptly to the person
solicited (or such person’s household in
accordance with §240.14a-3(e)(1)) a copy
of all soliciting material with respect
to the same subject matter or meeting
received from all persons who shall fur-
nish copies thereof for such purpose
and who shall, if requested, defray the
reasonable expenses to be incurred in
forwarding such material, and

(iii) In addition, does no more than
impartially instruct the person solic-
ited to forward a proxy to the person, if
any, to whom the person solicited de-
sires to give a proxy, or impartially re-
quest from the person solicited instruc-
tions as to the authority to be con-
ferred by the proxy and state that a
proxy will be given if no instructions
are received by a certain date.

(2) Any solicitation by a person in re-
spect of securities of which he is the
beneficial owner;

(3) Any solicitation involved in the
offer and sale of securities registered
under the Securities Act of 1933: Pro-
vided, That this paragraph shall not
apply to securities to be issued in any
transaction of the character specified
in paragraph (a) of Rule 145 under that
Act;

(4) Any solicitation with respect to a
plan of reorganization under Chapter 11
of the Bankruptcy Reform Act of 1978,
as amended, if made after the entry of
an order approving the written disclo-
sure statement concerning a plan of re-
organization pursuant to section 1125
of said Act and after, or concurrently
with, the transmittal of such disclo-
sure statement as required by section
1125 of said Act;

(5) Any solicitation which is subject
to Rule 62 under the Public Utility
Holding Company Act of 1935; and

(6) Any solicitation through the me-
dium of a newspaper advertisement
which informs security holders of a
source from which they may obtain
copies of a proxy statement, form of
proxy and any other soliciting material
and does no more than:
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(i) Name the registrant,

(ii) State the reason for the adver-
tisement, and

(iii) Identify the proposal or pro-
posals to be acted upon by security
holders.

(b) Sections 240.14a-3 to 240.14a-6
(other than 14a-6(g)), 240.14a-8, and
240.142-10 to 240.14a-15 do not apply to
the following:

(1) Any solicitation by or on behalf of
any person who does not, at any time
during such solicitation, seek directly
or indirectly, either on its own or an-
other’s behalf, the power to act as
proxy for a security holder and does
not furnish or otherwise request, or act
on behalf of a person who furnishes or
requests, a form of revocation, absten-
tion, consent or authorization. Pro-
vided, however, That the exemption set
forth in this paragraph shall not apply
to:

(i) The registrant or an affiliate or
associate of the registrant (other than
an officer or director or any person
serving in a similar capacity);

(ii) An officer or director of the reg-
istrant or any person serving in a simi-
lar capacity engaging in a solicitation
financed directly or indirectly by the
registrant;

(iii) An officer, director, affiliate or
associate of a person that is ineligible
to rely on the exemption set forth in
this paragraph (other than persons
specified in paragraph (b)(1)(i) of this
section), or any person serving in a
similar capacity;

(iv) Any nominee for whose election
as a director proxies are solicited;

(v) Any person soliciting in opposi-
tion to a merger, recapitalization, reor-
ganization, sale of assets or other ex-
traordinary transaction recommended
or approved by the board of directors of
the registrant who is proposing or in-
tends to propose an alternative trans-
action to which such person or one of
its affiliates is a party;

(vi) Any person who is required to re-
port beneficial ownership of the reg-
istrant’s equity securities on a Sched-
ule 13D (§240.13d-101), unless such per-
son has filed a Schedule 13D and has
not disclosed pursuant to Item 4 there-
to an intent, or reserved the right, to
engage in a control transaction, or any
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contested solicitation for the election
of directors;

(vii) Any person who receives com-
pensation from an ineligible person di-
rectly related to the solicitation of
proxies, other than pursuant to
§240.14a-13;

(viii) Where the registrant is an in-
vestment company registered under
the Investment Company Act of 1940 (15
U.S.C. 80a-1 et seq.), an ‘‘interested
person’ of that investment company,
as that term is defined in section
2(a)(19) of the Investment Company Act
(15 U.S.C. 80a-2);

(ix) Any person who, because of a
substantial interest in the subject mat-
ter of the solicitation, is likely to re-
ceive a benefit from a successful solici-
tation that would not be shared pro
rata by all other holders of the same
class of securities, other than a benefit
arising from the person’s employment
with the registrant; and

(x) Any person acting on behalf of
any of the foregoing.

(2) Any solicitation made otherwise
than on behalf of the registrant where
the total number of persons solicited is
not more than ten;

(3) The furnishing of proxy voting ad-
vice by any person (the ‘‘advisor’) to
any other person with whom the advi-
sor has a business relationship, if:

(i) The advisor renders financial ad-
vice in the ordinary course of his busi-
ness;

(ii) The advisor discloses to the re-
cipient of the advice any significant re-
lationship with the registrant or any of
its affiliates, or a security holder pro-
ponent of the matter on which advice
is given, as well as any material inter-
ests of the advisor in such matter.

(iii) The advisor receives no special
commission or remuneration for fur-
nishing the proxy voting advice from
any person other than a recipient of
the advice and other persons who re-
ceive similar advice under this sub-
section; and

(iv) The proxy voting advice is not
furnished on behalf of any person solic-
iting proxies or on behalf of a partici-
pant in an election subject to the pro-
visions of Rule 14a-11; and

(4) Any solicitation in connection
with a roll-up transaction as defined in
Item 901(c) of Regulation S-K (§229.901
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of this chapter) in which the holder of
a security that is the subject of a pro-
posed roll-up transaction engages in
preliminary communications with
other holders of securities that are the
subject of the same limited partnership
roll-up transaction for the purpose of
determining whether to solicit proxies,
consents, or authorizations in opposi-
tion to the proposed limited partner-
ship roll-up transaction; provided, how-
ever, that:

(i) This exemption shall not apply to
a security holder who is an affiliate of
the registrant or general partner or
sponsor; and

(ii) This exemption shall not apply to
a holder of five percent (6%) or more of
the outstanding securities of a class
that is the subject of the proposed roll-
up transaction who engages in the
business of buying and selling limited
partnership interests in the secondary
market unless that holder discloses to
the persons to whom the communica-
tions are made such ownership interest
and any relations of the holder to the
parties of the transaction or to the
transaction itself, as required by
§240.14a-6(n)(1) and specified in the No-
tice of Exempt Preliminary Roll-up
Communication (§240.14a-104). If the
communication is oral, this disclosure
may be provided to the security holder
orally. Whether the communication is
written or oral, the notice required by
§240.14a-6(n) and §240.14a-104 shall be
furnished to the Commission.

(Secs. 12, 13, 14, 15(d), 23(a), 48 Stat. 892, 894,
895, 901; secs. 1, 3, 8, 49 Stat. 1375, 1377, 1379;
sec. 203(a), 49 Stat. 704; sec. 202, 68 Stat. 686;
secs. 3, 4, 5, 6, 78, Stat. 565-568, 569, 570-574;
secs. 1, 2, 3, 82 Stat. 454, 455, secs. 28(c), 1, 2,
3-5, 84 Stat. 1435, 1497; secs. 10, 18, 89 Stat.
119, 155; sec. 308(b), 90 Stat. 57; sec. 204, 91
Stat. 1500; 15 U.S.C. 78I, 78m, 78n, 780(d))

[44 FR 68769, Nov. 29, 1979, as amended at 51
FR 420569, Nov. 20, 1986; 52 FR 21936, June 10,
1987; 57 FR 48290, Oct. 22, 1992; 59 FR 63684,
Dec. 8, 1994; 656 FR 65749, Nov. 2, 2000]

§240.14a-3 Information to be
nished to security holders.

(a) No solicitation subject to this
regulation shall be made unless each
person solicited is concurrently fur-
nished or has previously been furnished
with a publicly-filed preliminary or de-
finitive written proxy statement con-
taining the information specified in

fur-
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